
 

From: 
Sent: 
To: 
Subject: 
Attachments: 

 
19 December 2016 09:32 
Localplans Consultation 
2016 Local Plan for Corby Scoping Consultation incorporating Issues and Options 
20161130 DRAFT Advice Note v3- Meeting Needs From New Dev.docx 

Thank you for consulting Sport England on the above, 

Evidence base 

Sport England supports the view that the open space, sport and recreation evidence is out of date and that KKP have 
been appointed to provide a robust and up to date Playing Pitch Strategy and a built sports facilities strategy to 
replace the existing but aging evidence base. 

It is noted that previous evidence supported the use of standards, following the introduction of NPPF and NPPG this 
approach is not supported Sport England please see attached document which is in draft but hopefully provides 
sufficient evidence to outline our concerns with the use of standards. 

We are concerned however with regard to paragraphs 6.18 and 6.19, the IDP which identifies specific sports 
facilities before the updated evidence is available 

Healthy communities 

Sport England, in conjunction with Public Health England, has produced 'Active Design' (October 2015), a guide to 
planning new developments that create the right environment to help people get more active, more often in the 
interests of health and wellbeing. The guidance sets out ten key principles for ensuring new developments 
incorporate opportunities for people to take part in sport and physical activity. The Active Design principles are 
aimed at contributing towards the Government's desire for the planning system to promote healthy communities 
through good urban design. Sport England would commend the use of the guidance in the master planning process 
for new residential developments. The document can be downloaded via the following link: 

http://www .sportengland.org/facilities-planning/planning-for-soort/planning-tools-and-guidance/active
design/ 

Authorities are now starting to embed policies which seek to deliver active design as one way of delivering a healthy 
lifestyle objective. 
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The information contained in this e-mail may be subject to public disclosure under the Freedom of 
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you have received this email and any attachment in error, and that any use, dissemination, forwarding, 
printing, or copying, is strictly prohibited. 
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0 SPORT 
\f, ENGLAND 

DRAFT Advice Note: [Version 3 - 30/11/16] 

Meeting the need for sporting provision that may be 
generated from new development 

This note is based on Sport England's current understanding of the use of the Community 
Infrastructure Levy and planning obligations. It will be updated as appropriate e.g. following 
amendments to the relevant planning legislation and guidance, ani feedback on the advice and as 
additional relevant examples and case law emerges. 

Click on the triangle to the left of each heading to expat1d'or colla.pse the section, or right mouse 
click on a heading to expand or collapse the individ1;1~li~ction or all sect,iqns . 

• j" . 

• ·. / 

Introduction 
. . 

This document provides advice on mel;!ting the need fo~ ·sppr~h:ig: p;ovision that may»~ generated 
from new development. It does so byple~eriting a serie~ ofq~estions that should be worked 
through and by providing advice on hdweachquestion could be answered. The questions focus on 
how the heeds from an individual development can b~ met. How.ever, recommendations are then 
presented as to the overall approach that ci>yld be taken by a Local Authority. 

, • / •, •. ,; 
/, ,, /, 

If a LA has a robust an# up i~ d~te evidence ba~e in plad✓t~rspqr:ti11g p~ovision (i.e. assessments of 
need and related strategies developecl in line with.Sgefrt England guidance1), then they will already 
have a significant amount oJ the infor:mation required to answer the questions. This will place them 
in a good pos_ition.to ensurJi:ffi:e n~ed~ca_it!J.e met . ... 

, , , , , ,' ; : · · ,,/// ✓ •· '·/·: • 

:- , , , , , 

This d~m:1.ment also highlights limitati<JnS with using conventional quantitative standards of provision 
to answ~r the questions, and therefore secure appropriate provision. 

, , . ,_.,, ; __ .,,, . 

The advice provjded has been'~d marily inYo/ tned by: 

(i) legal advite ·sought by Sport England on the use of the Community Infrastructure Levy (CIL) 
and planning ~bligation~, in relation to the application of the CIL Regulations, and 

.· ·'/ .• . 

(ii) advice from the Planoi.f:il Officers Society (POS) within their 'Section 106 Obligations and the 
Community lnfrastructi ,fre Levy' advice note (2015). This includes advice from PINS to 
Planning Inspectors o·n the evidence required to secure obligations (see Appendix 1). 

The above advice, and the advice in this paper, particularly relates to CIL Regulation 122. This states 
that a planning obligation may only constitute a reason for granting planning permission for 
development if the obligation is: 

(a) necessary to make the development acceptable in planning terms; 
(b) directly related to the development; 
(c) fairly and reasonably related in scale and kind to the development. 

1 Assessing Needs and Opportunities Guidance and Playing Pitch Strategy Guidance 
www.sportengland.org/planningtoolsandguidance 



Regulation 122 puts the need for a planning obligation to meet all three tests into law and not just 
policy as set out in the NPPF (paragraph 204). The affect being that when assessing proposed 
obligations against the tests, case law indicates that Planning Inspectors are now seeking firm 
evidence that all three tests are met, regardless of whether the Local Authority and applicant have 
agreed the obligation (see Appendix 1). The questions and advice in this document seek to highlight 
the evidence required. 

Ql. Can planning obligations be used to secure the need for 

sporting provision? 

To answer this question the following action will be required: 

• If an adopted CIL charging schedule is in place for the are~, establish whether the Regulation 
123 list limits the use of planning obligations for sportin~'.P,rovision. 

If a LA does not have an adopted CIL charging schedul~ in place then planning obligations can 
be used to meet the needs generated from a d!;!.v~lopment. Haw,~ver, if a Local Authority has 
an adopted CIL in place then the wording of its Reg 123 list will need to be looked at to 
establish if planning obligations can be useg. 

Planning obligations will not be able to be used for any infrastructure types that are included 
within the Reg 123 list. This includes any facilitytypes that may fall under a g.~neric 
infrastructure heading included in a Reg 123 list (e.g.•outd ·oor sports facilities}. In this 
situation, by including the provisian in, the Reg123 list t_he_ Local Author ity has taken the 
decision that the needs generatea from new development for the relevant sports facilities will 
be met through their Cll. However, there is n0· r.eq.uirement on a Local Authority to ensure 
that the infrastructure · listed in the Reg 123 list is delivered as it ').vill be their decisions which 
projects on the list are funded with CIL ·r~ceipts. In additiori, there are likely to be a number of 
competing infrastructure pri6rities on th~ list'wtiich a Local Authority may pr ioritise CIL funds 
for. Therefore, despite being included in the Reg123 list and restricting the use of planning 
obligations, there is ·no certainty t hat the needs.generated for the relevant sports facilities will 
be met. AdvoGacy is therefore important with, and within, the Local Authority to help ensure 
that CIL funds are directe d to appropriate sporting provision to meet the needs generated by 
new development. 

If sports facilities are not included in a Reg 123 list, or a particular facility type is not included 
and does not fall under a generic title, then planning obligations can be used to meet the 
needs generated from a dev~lopment for the facility type(s). A Local Authority may also state 
in their Reg 12.3Hst that specific facility types or developments are excluded from the list 
therefore enabling planning obligations to be used, e.g. strategic scale developments such as 
urban extensions. 

Use of standards 

Standards will not help in answering this question but by answering it some of the limitations of 
using standards are exposed. For example: 

i. Where CIL is in place and an obligation cannot be secured, unless provision is to be provided 
on site, standards do not have a role to play in determining the needs generated by a 
development and how it can be met. This will be addressed through the payment and 
spending of CIL funds; 

ii. In this situation, to stand a chance of CIL funds being spent on sporting provision specific 
priority sports facility projects should be identified in the Local Authority's Infrastructure 
Delivery Plan (IDP), and subsequently on its Reg 123 list. These projects should be derived 
from a Local Authority's robust and up to date evidence base e.g. sports facility and playing 



pitch strategies. The projects should also have significant high level Local Authority officer and 
political support to ensure that CIL funds will be directed to them to help ensure their 
delivery. If a Local Authority uses standards as their approach to addressing identified needs, 
and as a basis for Local Plan policies, rather than developing a strategy which sets out specific 
projects and actions to meet the needs generated from new development, there is a danger 
that the necessary evidence will not be in place to justify provision for sport being included in 
an IDP and subsequently a Reg 123 list. 

Q2. If planning obligations can be used, is meeting the need 
necessary to make the development acceptable in planning 
terms? 

To answer this question the following actions will be required: 
,, , 

• 

• 

• 

• 

Identify the policy framework. :, - . 

The relevant NPPF policies, along with Local Pla11_ polities and o~~er development plan 
documents (e.g. any Supplementary Planning Dosument or Guida/1fe}, which set out the 
requirement to provide for the needs gener,ated by new developmeptJor sporting provision, 
and/or wider community infrastructure, should be identified. -· 

Establish for which facility types needs may be g~neratec;f:,_ 
This should be a local decision depending on thlp-ciJ?ulation profile of the propqsed 
development. In the vast majority of -cases it can be a5,si:Jmed the population, and therefore 
sporting profile, of a development will b~ similar to the -Local Authority area. Relevant Local 
Plan policies or other development plan documents may identify certain facility types. 
Relevant evidence base documents (e;g: FaciHty:c1rtd/9r Playing Pitch Strategies) may also help 
with establishing the facility types. _, · · ,- - · -

, , 

Quantify the need for the facJlity types. 
Quantified evidence· i_s required of the additional need for facilities or infrastructure which are 
likely to arise from a:ptopos«?d development. - ]:his evidence should first of all demonstrate the 
potentfaJincrease in usc;1ge ofa facility type (e.g. matches and training sessions of a type of 
playing pltcn, or visits to a swimming pool)'. If appropriate (see Question 3), the potential 
increase in usage should then be converted ihto the relevant level of new provision for the 
~pecific facility type (e ,g. x numbef of new adult football pitches or x sqm of new swimming 
pool sp9,ce, as opposed to ~omething generic that is not linked to the evidence base such as x 
hectarei of outdoor sports:provision}'. 

Sport England's strategic planning guidance and tools can help with quantifying the need 
for sporting provision . For example, its Sports Facility Calculator, can help to indicate how 
much additional demand may be generated for key facility types (e.g. swimming pools and 
sports halls) from the population of a proposed development . It also provides an 
indication of the cost of meeting this demand through new build provision should this be 
the best way forward (see Questions 3 and 4.) 

fy whether the need for the facility types can be met by existing facilities. 
Quantifying the need in terms of the potential increase in usage of a facility type (see above) 
will allow for an evaluation of whether existing provision, within an appropriate catchment of 
a development, is able to meet the additional need. If a Local Authority has a robust evidence 
base in place for the relevant facility type(s} then this should enable such an evaluation to be 
undertaken. However, without being able to demonstrate that the need cannot be met by 
existing provision, without exacerbating existing deficiencies and/or adversely affecting 
existing users, it will be difficult to make a case that meeting the need for the facility type is 
necessary. 



Use of standards 

Standards could be used to help quantify the need that may be generated from a development. 
However: 

i. The National Planning Policy Framework (NPPF) does not advocate the use of local standards 
for assessing the needs or providing for sporting provision (unlike PPG17 (2002) which it 
replaced). It requires specific evidence of the need for provision and for clarity of what 
provision is required (NPPF paragraph 73). The Government's Planning Practice Guidance 
points to Sport England's guidance on assessing needs for sporting provision. Rather than 
advocating the development of standards this guidance (see footnote to the Introduction 
above), takes the requirements of paragraph 73 of the NPPF and helps the user develop this 
more specific evidence. Consequently, there is no up to date .Government planning policy 
basis t~ support the develo~ment and use of standards of ~f, Vision for sporting provision; 

ii. The existence of a standard in a Local Plan, or other develi;)pment plan document, does not 
necessarily in itself justify the requirement to seek provisien,for a specific facility type from an 
individual development. 1/,, " 

iii. If the underlying evidence base, and how the sta,,ndard has beifn' developed, is not robust and 
up to date then it may be considered unaccept~ble. 

iv. Standards propose a certain amount of ne~ provision for a given population. This level of 
new provision may not be ne.cessary and may not relate to identified needs and actions as set 
out in a supporting evidence base document . Fer.exam pl~, irnproving the qlJ~liJY or 
accessibility of existing provision to increase its capacity rhay be a more appropriate way to 
meet the need generated by a d~yelopment. 

v. Standards do not provide details of the needs that may b~ generated for the actual use of a 
facility . They are therefore of little value when seeking to improve existing provision to 
increase its capacity. 

vi. Standards can be too gener ic with a single standard eaver:ing a number of facility types (e.g. x 
hectares for 01:.1tdoor sport). This does not refleet the range 0.f needs for different facility 
types that fall under a generie heading, or pr.avide any certainty as to what specific needs will 
be generated from a-q~velopment and therefore what provision is necessary; 

vii. Applying a st.and a rd without rnbust evid.ence t~atexisting provision, within a reasonable 
catchment of the· individu'al developme~f~nd in its current condition, is unable to meet the 
additional need will' fai,I to demonstrate that t~e provision sought is necessary. 

Q3. If meeting the need is necessary, how can it best be met? 

To answer this questiori the following actions will be required: 

• Establish for the facility ·types whether the need should be met by on or off site. 
A Local Authority's Local Plan, and/or its evidence base for sporting provision, may help a local 
decision to be taken based on the size of the development, the resulting level of need for a 
facility type and the nature and proximity of existing provision. When making any decision 
long term management, maintenance and sports development considerations should be taken 
into account. For example, rather than providing the need for a single playing pitch on site it 
would be more efficient and effective from a management and sports development 
perspective to provide the provision as an extension to an existing multiple pitch site, and/or 
to improve an existing or already proposed multiple pitch site to cater for the additional need. 

• If off site, decide whether the best approach would be to increase the capacity of existing or 
proposed facilities or provide new provision. 
This decision should be based on i) the potential to improve existing facilities within an 
appropriate catchment of a development to create additional capacity, and ii) how realistic it 
is given the nature of the local area to provide new provision. For example, there may be 



some poor quality playing fields that could potentially be improved with additional drainage 
and long term maintenance works, along with enhanced changing provision, to enable their 
use to be increased, thereby creating additional capacity to meet the needs generated. If 
there are no potential options to improve existing, or already proposed, provision to create 
additional capacity then new provision will be required. If the Local Authority has a robust 
evidence base in place, then the necessary information should exist on existing facilities for an 
initial view to be taken on their potential to be improved, and therefore the additional use 
they could accommodate. 

• Be aware of how the restrictions on pooling planning obligations may affect how the needs 
can be met. 
If planning obligations can be used, regardless of whether or not a LA has an adopted CIL in 
place, there are restrictions on the pooling of obligations. An obligation cannot be secured if 
there has already been five obligations secured for a specific project (e.g. x swimming pool or 
x playing field improvements), or for a generic infrastructut'!;! type (e.g. outdoor sport) that it is 
proposed the obligation will be put to. This restrictior]_ applies to obligations secured from 
April 2010. Therefore, ifthe Local Authority's RegJ 2~ list allows obligations to be used, it will 
be useful to have an understanding of what obligat ions have a!r-eady been secured since April 
2010 towards sporting provision, and on which pr:ojects and/or generic infrastructure types 
they have been spent/pooled towards. In cases where Local Authorities have been pooling 
contributions towards generic infrastructure types, the pooling limits are likely to have been 
reached by now so continuing this will not be possible. Being aware of the restrictions, and 
the use of obligations to date in the area, will help with identifying specific works to meet the 
needs generated from an indivi9u~I d_evelopment (se~ Q.uestion 4). 

Use of standards 

Standards could be used to ~elp quantify the level of new provision that may be required. However, 
in addition the points under Questjon 2: 

i. They do not a Ion~ provide any justification that new provision is necessary or provide any 
assistance with deciding how best to meet the needs generated; 

ii. A standa.rd will need to be supported by robust and up to date evidence justifying applying the 
standar.cl'to the individua( development and ther,efore seeking new provision; 

iii. Without also quantifying the need in terms ef the increased potential usage of a facility, 
applying a standard to a number of developments, and for a number of facility types, tends to 
result in a suggested need for a proportion of a new facility. This may be unrealistic to provide 
if no wider project has been identified to which an appropriate financial contribution can be 
secured, and/or any contribution fails to meet with the pooling restrictions for planning 
obligations. 

iv. In the past a sigiefi{i!;ant nurnber of Local Authorities have converted quantitative standards 
into standardised dev~loper contributions e.g. £x per dwelling towards outdoor sport. These 
contributions have be.en secured through planning obligations. These have been pooled 
under a generic sports facility infrastructure heading to be spent at a later date on 
unidentified projects, rather than being pooled to deliver specific projects which have been 
clearly identified to meet the needs of the specific developments they have been secured 
from. This approach would no longer be acceptable as it would not meet the test set out in 
CIL Regulation 122. In addition, the pooling restrictions introduced by Regulation 123 would 
severely limit the scope for this in the future, in relation to generic infrastructure types, as the 
pooling limit is likely to be reached very quickly if it has not been reached already. 

v. The pooling restriction can be addressed by identifying appropriate contributions from 
individual developments towards relevant specific projects. However, there needs to be a 
robust evidence base in place which includes appropriate prioritised projects which can meet 
the needs generated by new developments in the area. Without this level of evidence 



standards by themselves will not be able to inform the identification of projects, or justify 
them in the context of demonstrating that the CIL Regulation 122 tests have been met. 

Q4. How can it be ensured a planning obligation is directly related, 
and is fairly and reasonably related in scale and kind, to the 
development? 

To answer this question the following actions will be required: 

• Identify specific works that can be undertaken to meet the needs identified and the nature 
of the obligation required. 

• 

• 

The existing provision to be enhanced or sites for new provision should be identified. The 
distance of any works from the development site should takejnto account how the relevant 
sports are played in the area, along with the time (by appropriate travel modes) it can 
reasonably be expected for users of a specific facility type tot.ravel. This will vary by facility 
type e.g. it may be reasonable to meet the need for: swimmih ~ ppol provision further from the 
development site than for other provision sucll as/youth playing pitches. 

Discussions should be held with relevant parties (e.g. landowners, facility operators and user 
groups), and any further necessary evidence gathe red (e.g. a feasibilit1/study), to help identify 
the specific works that are required, and to ensure they will provide the flece>,sary additional 

i'/.' .--

capacity to meet the needs. It will also be importa nt to demonstrate that the works can be 
delivered within an appropriate ti(Y'iescale in relation to the occupation of the development 
site. 

When deciding on the specific works eare should b,e taken to avoid the pooling restrictions on 
the use of planning obligations (see Question 3). lffhe. works themselves do not represent a 
single separate project (i.e. the obligationwill h~lpto f~nd a. wider project) then no more than 
four obligations can have already been pooled tp~ards that project. 

Any works should be informed by a robust evidence base for the area (i.e. as set out in the 
action plan of a sports facilitl6r plaYir:ig pitch strategy) to ensure they will fit with the wider 
strategic proyision and context for the facility type(s). If they do not already exist then it is 
essential that any obligation also secures appropriate ancillary facilities (e.g. changing rooms) 
to support and enable the use of the new or enhanced provision. 

Highlight the direct relationship between the needs the development will generate and the 
specific works the obligation will enable. 
By working through the above questions and taking into account the advice provided, a clear 
relationship should be able to be established between the development and the specific 
works any obligation wills~c:ure. This should present a clear rationale and justification for the 
obligation covering thefacility type(s) included, the level of need that will arise for the facility 
type(s) as a direct result of the development and why the needs cannot be met by existing 
provision. It should also justify why the specific works have been proposed, the 
appropriateness of their location and how they will meet the identified needs. In doing so it 
will be important to be able to demonstrate that the works, and associated costs (see below) 
are proportionate to the scale of the development and the need it generates. 

Provide clarity as to how any financial contribution to secure the specific works has been 
calculated? 
A clear and transparent methodology for calculating up to date costs for the specific works, 
including appropriate ancillary provision, should be presented. Where an obligation will be 
directed to a wider project it should be ensured the costs are proportionate and limited to 
meet the needs ofthe individual development. 



Along with any capital costs for the works, an obligation should ensure an appropriate level of 
lifecycle costs towards the new or enhanced provision. This is required to cover the day to 
day maintenance for an agreed period and to help ensure a sinking fund exists for any major 
replacement work, e.g. the future resurfacing of an Artificial Grass Pitch. 

Wherever possible specific local costs should be used, especially if the works are to improve 
the existing quality of a site to increase capacity as there may be a number of site specifics to 
take into account. Sport England does provide indicative costs for new provision (Cost 
Guidance) and its Sports Facility Calculator (see Question 2) can provide costs for the 
proportionate element of new provision that may be demanded from an individual 
development. 

Use of standards 

The issues raised above with the use of standards under questions 2 and 3 would also be applicable 
when assessing whether a planning obligation is directly re19ted, and is fairly and reasonably related 
in scale and kind, to the development. Issues of particular relevance to this question include: 

i. The robustness of the underlying evidence base; 
ii. The relationship with the identified needs and actions in a supporting evidence base, 

especially where improving the quality or accessibility of existing provision to increase its 
capacity is a priority for meeting needs generated by a development . 

iii. The application of standards in scenarios where ~here is no wbust evidence that existing 
provision, within a reasonable catchment of the individual development and in its current 
condition, is unable to meet the additional need; 

iv. The inability of standards to inform how best to meet the needs generated by a development; 
v. The application of standards in scenar.ios where a need for only a proportion of a facility is 

generated, and no project has been identified to which an appropriate financial contribution 
can be secured;. , 

vi. The pooling of contributions t0wards unidentified projects . 
r, 

Conclusions and Recommendations 

A Loc~I Authority's approach to the CIL will have a major influence on the ability to meet the needs 
arising fi:9111 a development for sporting provision in an area. The nature and precise wording of a 
Regulation 1~3 list is key to understanding how the needs can be met. For CIL to provide for 
sporting provision there needs to .be high lev.el Local Authority officer and political commitment to 
any sporting infr~structure and projects on a Regulation 123 list. 

Where CIL is not in place, or a Regulation 123 list allows for planning obligations to be used for 
sporting provision, then a taifored approach to each individual development is required to provide 
the evidence that the Regulation 122 tests have been met, especially in scenarios where applications 
are considered by Planning Inspectors. Unless provision is to be provided entirely on site then 
relying on a generic policy approach and/or the application of quantitative standards are unlikely 
meet the tests. Evidence is required of the specific needs that will be generated by an individual 
development and why they cannot be met by existing provision. Where any works are proposed to 
meet the needs they should be clearly identified, justified, proportionate to the development and 
deliverable. 

Further to the advice in this document, below are some recommended top tips regarding the overall 
approach that could be taken by a Local Authority to meeting the needs that will be generated for 
sporting provision. 



Overall Approach - Recommended Top Tips 

• Develop and maintain a robust and up to date evidence base for sporting provision; 
• Use the evidence base to establish clear deliverable actions that have the potential to help 

meet the needs that will be generated from new development in the area; 
• Based on the nature of the actions, the level of new development in an area, and the 

realistic ability to secure investment into sport through CI.Lor planning obligations, decide 
how best to use the CIL and planning obligations alongside one another to deliver sporting 
infrastructure and support development; 

• Where CIL is in place ensure that any sporting provision to be placed on the Reg 123 list is: 
i. project specific so it does not unnecessarily restrict the use of planning obligations, 
ii. focused on priority projects of a strategic nature that CIL has potential to deliver 

rather than a long list of projects that CIL will never be able to fund. This will allow the 
potential for other projects to be funded by planning o))ligations; 

•. / 

iii. backed by high level officer and political supportWithin the Local Authority so that 
there is some confidence that CIL funds will be directed to it. 

• Where CIL is not in place, or where the wording of a){eg 123 allows for the use of planning 
obligations, ensure that: · / 

i. any obligations sought are based ori a tailored approach ta ¢ach development, using 
the robust evidence base to help with clearly justifying the needs arising and how they 
a re to be met; 

ii. a proactive approach is taken to plannirigfor the us~of planning obligations in the 
context of the pooling restrictions (i.e. m~tching specific developments to specific 
projects). For example, this couJd be through th~ use of a Planning Obligations 
Supplementary Planning Docurtter:it which links planned developments in a Local Plan 
to the delivery of priority projects in a playing pitch strategy/sports facility strategy. 

Note: As set out above a Local Authority's CIL Regulation 123 list should be project specific and 
therefore enable the continued use of planning obligations for provision not listed. However, for 
clarity it is recommended that a list includes text which explicitly excludes the provision of 
infrastructure that is required to make a development acceptable in planning terms (to address 
scenarios where replacement sports facilities need to be secured through a planning obligation), 
and which meets the legal tests of Regulation 122 of the CIL Regulations. 

This text will enable a Local Authority to retain its discretion to negotiate necessary planning 
conditions and section 106 obligations to secure such infrastructure, e.g. to meet the need for 
replacement sporting provision in line with the requirements of paragraph 74 of the NPPF. 



Appendix 1 

Planning Officers Society 'Section 106 Obligations and the Community Infrastructure Levy' advice 

note (2015) 

Extract - Paragraphs 16-18 

16. If an obligation does not meet all of the tests it cannot in law be taken into account in granting 
planning permission. While these tests are a consolidation of the 05/05 advice, they are now a legal 
requi rement giving them much greater force. Whereas previously there was a view among LPAs and 
developers that if a S106 had been signed voluntarily (or if a unilateral undertaking had been freely 
offered) it would not be scrutinised too closely, the statutory status of the tests brings a much 
greater need to demonstrate that the term s are lawful. There is cle,ar evidence that the Planning 
Inspectorate and the Secretary of State are taking a much more for~nsic interest in S106 agreements 
to ensure the statutory tests are met. 

S106 Financial Contributions failing to meet the statutory tests - examples from Secretary of 
State and PINS decisions. 

Mersea Homes CBRE, Land at Westerfield Rd, Ipswich: The Secretary of State gave no weight to 
a number of financial contributions for education, playing fields and a Country park on the 
grounds that they did not meet the statutory tests. The site was considered to already make a 
good contribution to open space, the country park was not directly related to the development 
and there was sufficient capacity within existing schools. The Contributions were not fair and 
reasonable. 
Doepark Ltd, American Wharf Southampton: The Secretary of State gave no weight to financial 
contributions for public open space, play space, sports pitches and transport infrastructure on 
the basis that there was insufficient information to decide whether they met the tests of being 
necessary to make the development acceptable in planning terms, directly related to the 
development and reasonable in scale and kind. 
Tesco Springfields Retail Park, Stoke on Trent: The Secretary of State found that contributions to 
environmental improvements related to off-site work not directly related to the development 
and employment contributions were not necessary in planning terms to make the development 
acceptable. 
Scott Bailey, Raglan Rd, Plymouth: City wide formula based standard charges were not 
supported by any specific evidence on the needs arising directly as a result of the development . 
Found to fail all three of the statutory tests, and inspector awarded costs against the authority . 
Yap, Knoll Drive, Barnet: Inspector found insufficient evidence to substantiate the local need for 
contributions or the specific use to which they would be put to mitigate impact of the 
development and awarded costs against the authority. 
Shahidi, Queens Avenue, Barnet: The Inspector found that the tariffs were not directly related 

to the local and particular circumstances of the appeal and awarded costs against the authority . 

17. For the LPA to take account of a S106 in granting a permission it needs to be convinced that 
without the obligation permission should be refused. It is not sufficient to rely on a generic LDF 
policy or adopted SPD. This is particularly relevant where there is an authority wide tariff scheme. 
The LPA should be able to provide evidence of the specific impact of the particular development, the 
proposals in place to mitigate that impact and the mechanisms for implementation. 

18. PINS advises Inspectors that for obligations in the form of financial contributions to meet the 
Reg 122 tests (now also set out in the NPPF para 204) evidence will be needed in respect of : 



• The relevant development plan policy or policies, and the relevant section of any SPD or SPG 

• Quantified evidence of the additional demand on facilities or infrastructure which are likely 
to arise from the proposed development 

• Details of existing facilities or infrastructure, and up to date, quantified evidence of the 
extent to which they are able or unable to meet those additional demands 

• The methodology for calculating any financial contribution which is shown to be necessary 
to improve existing facilities or infrastructure, or provide new facilities or infrastructure, to 
meet additional demand 

• Details of the facilities or infrastructure on which any financial contribution will be spent. 




