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Development Control Committee 3 March 2015
 

 04/0442/OUT  Variation of legal agreement as it relates to affordable housing 
– residential units and associated infrastructure works at Little 
Stanion , land south of Longcroft Road  

Background 

This report is exempt as it contains matters of commercial sensitivity relating to a housing 
development site. It seeks the Committee’s agreement to varying affordable housing 
requirements. This is in the light of two sites within the wider Little Stanion area being shown 
to be unviable. Market circumstances have changed affecting ability for the two developers – 
Lagan and Ben Bailey Homes - to continue to deliver any housing on their land parcels if the 
affordable housing component is required.  

Little Stanion has an outline permission that allowed up to 970 market and affordable 
houses.  Overall 142 affordable units have been delivered by 4 developers including Lagan 
and Ben Bailey Homes. The latter two companies present a case that a final 37 affordable 
units cannot be provided. 

An independent review has been carried out by BNP Paribas, acting for the Council.  Based 
on the conclusions, this report seeks the Committee’s approval to removing the required 
delivery of affordable housing to assist the overall viability of the project. However it is also 
advised that viability be again reviewed as the development nears completion to determine if 
a financial settlement is secured to assist off-site provision. 

The affordable housing already provided across the wider Little Stanion Site was provided in 
full by Taylor Wimpey and Bovis. They have largely completed their element of the scheme 
as a whole. Provision has been made by Lagan Homes and Ben Bailey Homes but only in 
part. The variable ability to deliver is a reflection of changing build costs and sales values.   

Description 

Little Stanion has 970 houses permitted. As at January 2015, 667 houses were either under 
construction or built. A primary school has also been built. 

A site plan is attached as Appendix 1 and this gives some idea of how far the development 
has progressed on the ground. 

The delivery of affordable housing is shown in the table on the third page of this report  

Site History 

a. Planning permissions 

The overall Little Stanion site has Outline Planning Permission for 970 dwellings and 
associated development under reference 04/0442/OUT.  

Reserved Matters approvals have been granted which allowed for a maximum of 890 
dwellings shared between 4 developers (Taylor Wimpey/ Bovis/ Lagan Homes/ Ben Bailey 
Homes). The County Council has also approved a Primary School on land close to the 
proposed (but not built) Local Centre.  The school has been built.   

The key overall permission has now expired, and a new permission will need to be sought for 
the scheme as a whole. There are a range of other detailed or minor planning submissions 
addressing design changes and drainage.  

b. Legal agreement. 

A legal agreement dated 04.07.2006 committed the site owner and developers of this site to 
a range of matters including affordable housing (the subject of this report). Other topics 
covered CCTV, play areas, playing fields and open spaces, maintenance, community 
building, water management, cycle routes, schools, and woodland management (not the 
subject of this report).  
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The 4 current developers were sold ‘serviced land’. This is land ready for development and 
purchased at a higher price as off-site commitments (the s106 requirements, including roads 
and schools) were covered by the original developer. This original developer (Silentpride 
Limited) remained responsible for the creation of serviced development parcels and common 
parts such as roads, open spaces, drainage, community buildings, shops and schools.   

c. Administrator’s role 

However, Silentpride Ltd. was declared insolvent as their liabilities exceed funds. 
Administrators were appointed on 18 April 2013 (Deloitte LLP). The Administrator’s role is to 
seek a better result than would arise from the liquidation of the company; but they have yet to 
finalise decisions. The Council’s direct interests are in the outstanding liabilities under the 
s106 agreement; these will be affected. 

It is stressed the present report is only concerned with affordable housing which is the 
responsibility of two developers, not the Administrator. 

Policies 

National Planning Policy Framework March 2012: provides encouragement of provision and 
widened definitions of affordable housing.  

DCLG April 2013: S106 Affordable housing requirements. Established new practices for 
reviewing planning obligations related to affordable housing. This was to promote housing 
completions.  “Unrealistic s106 agreements negotiated in different economic conditions can 
be an obstacle to house building…”. The delivery of housing on the ground has become a 
national imperative; a higher priority than delivering affordable housing. 

A new planning appeal procedure was introduced allowing early challenge by developers to 
the affordable housing elements of s106 agreements if viability arguments are presented. It 
is a fast track procedure allowing an appeal to the Secretary of State after only 28 days after 
the application to vary is submitted (other  appeals allow 56 days).  In the present case, no 
such appeal has yet been submitted as the developers are seeking agreement by 
negotiation. 

Core Spatial Strategy: Policy 15: Sustainable Housing Provision: affordable housing target of 
30% 

Corby Borough Local Plan:  Saved Policy P1(R) – Affordable housing requirement of 30% 

One Corby Policy Committee 11.09.12 – Policy for Deferred Developer Contributions. This 
agreed an option of deferral of developer contributions if supported by a financial appraisal. 
Consultation 

None necessary other than internal  

Advertisement/Representations 

Not necessary  

Report 

a. The developers’ request 

A request to freeze the affordable housing has been received from two of the four developers 
(Ben Bailey Homes and Lagan Homes). The financial circumstances of these two developers 
have been independently reviewed by BNP Paribas (specialist viability experts) acting for the 
Council.  

If a scheme is acceptable in normal planning terms, it is normal practice to weigh viability in 
the balance where shown to be an issue.  At a national level, the government has made it 
clear that continued delivery of market housing sites is to take priority over the delivery of 
affordable housing, and has set up a fast track appeal system to resolve disputes.  

The table below presents a summary of progress to date. For the scheme as a whole, some 
79% of the required affordable units (142 No.) has been provided by four developers. The 
residual requirement from the present two developers is for 37 affordable units. 
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Developer  

* Current requests 
made to remove 
affordable housing 
requirement as 
covered in this 
report 

 

S106 AH requirement at 
20% (all units permitted in 
brackets) 

AH delivered to date AH that will 
not be 
delivered 

 *Lagan Homes  

 

41 AH units 

(203 total) 

 26  

(63% of their AH 
commitment of 41 units) 

15 

*Ben Bailey 
Homes  

51 AH units 

(253 total) 

 29  

(57% of their AH 
commitment of 51 units) 

22 

Taylor Wimpey 36 AH units 

(179 total) 

36 0 

Bovis  51 AH units 

(255 total) 

51 0 

Total 

 

.  

179 AH units (100%) 

890 total market and 
affordable units.  

Note: Outline permission 
allowed up to 970 houses.    

142 AH units 

(79% AH commitment 
delivered)  

37 AH units  

(21% AH 
commitment not 
delivered ) 

  16% (142 ) of the overall 
scheme of 890 is AH 

 

 

b. Conclusions of independent review carried out for the Council 

BNP Paribas, as viability experts, have followed national advice in the methodology for 
reviewing viability. Two reports were produced; one early in 2014 for Lagan Homes and the 
other in January 2015 for the Ben Bailey Homes scheme.  

The test for viability is the current cost of building out the entire site at a level that would 
enable the developer to sell all the market units on the site, and make a competitive return. 
For both builders there is some variation in building and finance costs, but the conclusions 
are near identical.  

BNP Paribas tested various scenarios and conclude for both schemes: 

 The majority of the developer’s appraisals were realistic, reasonable and well formed 

 Both schemes are unviable with the full affordable housing requirement. The 
developers’ projected returns would be considered unacceptable by any developer 

 The scheme cannot justify any affordable housing contributions.   

 Profit margins at the site are low partly as existing units have been sold for a market 
value below the average for new housing in the area.  The issues with viability were 
common with other schemes in the Northamptonshire area. 

c. The Council’s options 

A range of options have been considered including: 

1. No agreement to varying affordable housing delivery- in which case the developer will 
challenge the Council via a new appeal route.  
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This option is not recommended given the proven low levels of viability run in the 
applicants favour. The Council is likely to lose an appeal and possibly have to pay the 
developers costs for the appeal. 

OR  

2. Seeking a future deferred developer’s contribution as the schemes near completion 
with payment toward off-site provision of Affordable Housing based on an assessment 
of sales values. 

This option is reasonable to pursue but could still result in a zero or low contribution. A 
substantial increase in profits is unlikely. 

d. Legal considerations 

Planning obligations can be renegotiated at any point where the local planning authority and 
developer wish to do so. That is the present situation. 

The present legal agreement was signed in July 2006 and was written to allow for change to 
the affordable housing provision - but only if agreed by the Council. No formal changes to the 
legal agreement will be required were the Committee to approve the present 
recommendation; the variation being formalised by means of an exchange of letters.  

In addition, Section 106BA of the 1990 Planning Act (inserted by the Growth and 
Infrastructure Act 2013) allows formal applications to be made to modify the affordable 
housing requirements of any Section 106 agreement (regardless of when it was signed). This 
review must be based on economic viability and cannot take into account other aspects of 
the planning consent. A formal application has not yet been made but will be made in the 
event that the Council and developer cannot agree. 

In the event that the decision is not agreed, both developers are likely to formally submit 
applications to remove the affordable housing requirement.  If this is refused, or a decision is 
not taken a refusal will be deemed to have occurred. New procedures allow for a fast tracked 
appeal to be submitted to the Secretary of State after only 28 days. The matter will then be 
dealt with by a Planning Inspector who will only look at the viability evidence presented.  

The variation that is recommended by this report presents a possibility of retaining some 
benefit for affordable housing by seeking a deferred developer’s contribution. However, this 
possibility is not high. 

In the event that the application is refused or if the decision is not taken expeditiously, it is 
likely that an appeal directly to the Secretary of State will remove the decision from the 
Council and with it any possibility of saving something from the situation. 

e. Conclusion 

Each approach to the Council to vary affordable housing requirements is treated on its own 
merits. Profitability between schemes inside the Borough can vary widely hence a variable 
outcome can result. 

The scheme cannot justify further affordable housing contributions. The Council has received 
independent advice showing marginal viability for the two developers in question - Lagan 
Homes and Ben Bailey Homes.  

It is noted that the other active developers - Taylor Wimpey and Bovis Homes - have 
provided their full 20% provision.  This occurred over previous years under very different 
financial and market circumstances.  

There are further circumstances that work in the present two developers’ favour. Both have 
completed 55 affordable homes. Their combined shortfall is therefore 37 affordable housing 
units. In the context of the site as a whole, 142 affordable units have been provided and this 
is 16% of all permitted homes (890) at Little Stanion (20% was required) . 

There is no change to the Council’s policy of seeking to maximise affordable housing on this 
and other sites. However it must be noted the delivery of market housing on the ground has 
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become a national imperative; indeed it is now a higher priority than delivering affordable 
housing.   

The original developer (Silentpride Ltd) is in Administration. This means a review of matters 
concerning the shared common parts outside serviced development parcels (e.g. roads, 
community building and open spaces).  The Administrator is still considering its position with 
an uncertain outcome. The present decision does not adversely affect the administrator’s 
decision. However, the present decision, if approved, will only serve to assist a difficult 
situation for Little Stanion by aiding the delivery of housing. 

In such complex circumstances, officers are endeavouring to offer certainty to conclude 
outstanding issues where possible. The issue of affordable housing delivery is one such area 
and this is outside the administrator’s remit. The non-provision of on-site affordable housing 
is to be regretted but there are clear planning advantages in helping to secure the site’s 
continued development.  

The developers have requested the Council remove the affordable housing requirement. 
Although Officers agree viability is a serious issue, it is concluded complete removal is not 
presently acceptable given the possibility (albeit remote) that future market conditions will 
positively change. The recommendation is therefore to vary the legal agreement expectation 
of affordable housing provision enabling the possibility of a deferred developer’s contribution 
assessed on the value of the scheme once it approaches completion. 

Recommendation: 

1. To agree that Lagan Homes and Ben Bailey Homes need not provide any further on-
site affordable housing, and 

2. To authorise the Head of Planning and Environmental Services, at an advanced 
stage of completion of both schemes, to again review viability and to agree a deferred 
developers contribution based on sales values 

Contact Officer: 

Gordon Smith.    

Appendices 

1. Little Stanion layout showing different developers’ parcels 

2. Little Stanion layout-       

3. Conclusions of BNP Paribas - extracts 

 

 


