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Right to Buy Properties and Sub-Letting 
 

SYNOPSIS  

To consider restrictive covenants imposed on right to buy properties prohibiting sub-letting. 
 
1. Relevant Background Details 

The right to buy scheme has been in pace for almost 30 years and a number of council 
houses and flats have been sold under the right to buy scheme. For a large period of the 
time that the right to buy scheme has been in place, this Council, in common with many 
others across the country has imposed a restrictive covenant that prohibits sub-letting of 
a council house or flat after it has been sold. Typically the clause says: 

Not to dispose of the whole or part of the property other than by way of a transfer of the 
freehold interest or the grant of a leasehold interest of not less than 21 years. 

The effect of the above is simply this: If you own your council house or flat and you move 
out to live elsewhere then you either sell the property, lease it for at least 21 years or 
leave it empty because you cannot sub-let it to tenants to rent. Not all council house 
conveyances or leases have this restrictive covenant as it appears to have been 
introduced a number of years ago in Corby but since 1980. Generally speaking this 
restrictions apply only where the home owner’s tenant has exclusive occupation not 
where they remain in the property and take on a  lodger. 

2. Report 
It is not known the precise reason why this Council introduced this restrictive covenant 
into their conveyances and leases but it is almost certainly for reasons of estate 
management. Local authorities were building properties before the right to buy 
legislation came into force and so properties were not built envisaging that they would 
ever have been sold. When it comes to selling a property, the way in which estates are 
laid out and properties interlock one with another necessitates complex conveyancing 
transactions when many council properties have been sold with shared rights and 
obligations and areas reserved to the Council which do not form part of the sale but 
affect all or a number of the properties on the estate whether sold or not. Similarly when 
council owned properties require structural repair, the extent of repair covers not just the 
council owned property but adjoining privately owned properties which have been 
purchased under the right to buy scheme and can only be repaired through a joint 
initiative between the Council and adjoining landowner. This happens quite frequently 
even now.  

These estate management issues are hard enough when it is possible to visit the 
adjoining private owner at their property where they live and come to some sort of an 
arrangement. The situation is frustrated considerably more when the privately owned 
property is sub-let whether lawfully or unlawfully and the landowner becomes hard if not 
impossible to trace. In such circumstances it is not unusual to find the person in 
occupation is paying rent to someone who is not the landowner and is perhaps a 
management agent or the occupier is a sub tenant paying rent to an absent tenant who 
is him or herself paying rent to the landowner. 

Against these management issues is the simple difficulty facing many people in a time of 
recession that they need to move away perhaps to find work, perhaps to be closer to 
relatives or means of support. They are unable to sell their property in a very depressed 
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housing market and see the only solution is to sub-let. Based on the Council’s own 
information around local land charge searches, a 40 – 50% reduction in property 
transactions ahs been seen in the last year and at times that percentage month on 
month has been far greater 

In addition there are many people who see opportunities in Corby to purchase ex council 
housing stock as a relatively cheap investment on a buy to let basis only to find there is 
a prohibition on sub-letting.  

3. Options to be considered  
There are a number of options open to the Council to address this dilemma. 

a) Do nothing – leave the covenant as it is. For many people needing to move for work 
or other reasons this places them under considerable financial and other strains and 
could prevent them moving to take up work or access help when they need it from 
relatives or other services. It also dissuades people from purchasing ex council 
houses for investment through sub-letting. It could also lead to unlawful sub-letting 

b) Remove the covenant. This would cause all the housing management concerns 
raised earlier in this report and no doubt many others. It is likely to result (and has in 
some cases resulted) in delays in repairs being done to council properties where 
repairs or improvements can only be effected across more than one property where 
one or more is privately owned and others are owned by this Council. During such 
delays the Council tenant has to endure to implications of the disrepair. In addition 
the conveyancing costs of undertaking such a process on a property by property 
basis covering thousands of sold council properties would fall on the Council and 
would cost many thousands of pounds to achieve over a lengthy period. At the same 
time it would enhance the value of properties to an extent by the removal of the 
covenant but the Council is not able to claim a consideration for the removal of such 
covenants following High Court rulings on this issue. 

c) Create a policy of providing consent to release on application. If such a policy were 
in place then many of the estate management issues and problems associated with 
removal of the covenant would apply equally as a consequence of creating such a 
policy. It would enable people to move more freely and would increase the number of 
privately let properties available in Corby, which in turn may lead to a sudden 
depressing of the private rental market in Corby. 

d) Retain the covenant but create a policy whereby the Council would take on a short 
lease of ex council properties subject to certain criteria and then use them to provide 
short term housing to people in need off the register. This has been done in some 
local authorities where there is a significant shortage of available property, often in 
rural areas and some councils have gone a stage further and brought back ex 
council properties, which led to a recent change in the law requiring those who have 
bought a council property to offer it back to the Council on first sale. Bur there are 
significant housing management problems with this area too. The state the property 
would be in when taken and the work that would need to be done; the administration 
of rent payments to private landlords and the need to return the property back to the 
private landlord in a good state at the end of the lease. 

e) Create a limited licence regime. What might be envisaged is that property owners 
may apply to the Council for a limited formal licence or waiver probably on payment 
of a fee to enable a short term sub-let say for a year or so, that could only be 
extended by a formal re-application. The benefit would be fairly up to date contact 
information could be maintained provided home owners abided by the licence 
procedures. The difficulties would be around enforcement were the licence to be 
breached and thus a complex administrative procedure might be put in place, which 
resulted in all the issues of a consent scheme as a c) above. This would need to be 
backed with some kind of a deposit scheme may assist with enforcement but would 
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make the licence scheme quite an expensive option for an owner of a former council 
house in the first instance and very expensive on breach. However it should make 
the scheme overall self funding unlike the other options above. 

4. Issues to be taken into account:- 
Financial 
Some of the options have quite significant financial implications were they to be adopted, 
which have not been fully assessed at this stage. Doing nothing at first glance costs the 
Council nothing but in reality could cost in unnecessary and ruthless enforcement action 
each time the covenant was breached and in some cases the Courts (as this is a matter 
which could go through the Courts) may regard the Council as being vindictive and 
award penalty costs against the Council. Figures would be in the hundred to low 
thousands of pounds but the real cost here is to the individuals who are not able to move 
on. Option b is perhaps the most expensive. Even if we were to pay just £150 per 
property for legal costs to vary the conveyance to remove the covenant – on just 1,000 
sold properties we could be looking at £150,000 plus our own internal costs. The 
consents pose an initial legal problem in that the covenant does not envisage any form 
of consent which may make it difficult in practice to operate and the cost of setting this 
up, assuming it was possible could run in to thousands of pounds. Clearly managing 
privately owned properties to be sub-let by the Council would involve significant repair 
costs depending n the standard of the property both before let and post let, which would 
again run into tens of thousands of pounds but is not possible to quantify because each 
property would be different. The intention of option e would be to try and make this self 
financing which is theoretically possible and hence the licence fee has not yet been 
determined. There would be a cost to administering and monitoring the scheme, the cost 
of which would depend on take up and the purpose of the licence fee and deposits 
would be to assist funding its administration. 

Legal 
These are largely contained in the report. The 21 year period imposed by the covenant 
is designed to create a relatively long lease which can enable the leaseholder to have 
greater control over the property and with that greater responsibility for the property and 
decisions affecting it while of course accounting to the land owner. Any lease under 7 
years in length is not registerable at the Land Registry and this is an important 
consideration since searches at the Land Registry will generally help reveal both the 
tenant’s details and the Landlord’s should contact need to be made. As soon as the 
residue of the term falls below 7 years however the lease does not have to be registered 
– so for example on assignment with a residue of less than 7 years the lease may not 
get registered and the Council has little awareness of the existence of the lease or the 
sub-letting or the whereabouts of the landowner. 

Human Rights 
A right to peaceful enjoyment of your property is a human right. That right is not 
diminished by a restrictive covenant such as the Council has on most former Council 
properties. But when it comes to handling estate management or repair issues, the 
Council does need to have regard to the rights of those in lawful occupation of former 
council properties as tenants or sub tenants  

Community Safety 
Properties left empty can have community safety implications and in considering any 
policy in response to this issue, community safety issues such as this would need to be 
taken into account and there would clearly be benefits from ensuring that such 
properties were occupied both for reasons of community safety and estate management. 
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5. Conclusion 
The difficulty with this report is that there does not appear to be an obviously attractive 
solution. The status quo leads to a number of problems and so a change would be 
welcomed by some but at considerable cost to others but so too would any of the other 
changes 

6. Recommendations 
That Members consider recommending to One Corby Policy Committee the creation of a 
licence scheme to permit licences to sub let former Council properties subject to a 
restrictive covenant on sub letting on terms as set out in Appendix 1 to this report. 

List of Appendices    
Suggested Criteria for a Licence Scheme 

Wards     
All 

Officer to Contact  
Simon Aley, Head of Legal & Democratic Services, 01536 464024 
simon.aley@corby.gov.uk  
  


